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This case involves the interpretation of a remainder interest granted in a will. The decedent’s
husband bequeathed to the decedent a life estate in stock in a family-owned business, with the
remainder to go 50% to his “living heirs” and 50% to “some deserving person in the music
department at Belmont College.” After her husband’ s death, the decedent purchased the remainder
interestinthestock fromall of theremaindermen. By virtueof this purchase, the decedent presumed
that she owned the stock outright. At her death, her will included abequest of the stock. Her heirs
brought this declaratory judgment action, seeking a declaration that the decedent did not own the
stock at her death. They argued that the decedent’ s purchase of the remainder interest in the stock
was invaid because the remaindermen did not own a vested interest in the stock at the time of the
husband’ sdeath. Thetria court found that the case was barred by the statute of limitations and that
the decedent had, in fact, acquired 100% ownership in the stock. The heirsnow appeal. Weaffirm,
finding that the remaindermen in the husband’'s will acquired a vested, transmissible remainder
interest in the stock at the husband’ s death.

Tenn. R. App. P. 3 Appeal as of Right; Judgment of the Circuit Court is Affirmed

HoLLy K. LiLLARD, J., delivered the opinion of the court, inwhich ALAN E. HIGHERS, J., and DAVID
R. FARMER, J., joined.
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OPINION

Thiscaseinvolvestheinterpretation of the remainder interest granted in a holographic will.
Clarence E. Ellis (“Clarence”’) and Néllie K. Ellis (“Nellie”) were husband and wife. On July 1,
1986, at age eighty-five, Clarence died leaving aholographic will dated March 21, 1970. The will
provided in pertinent part:

| ... Bequeath all my personal and red property if any tomy wife NellieK. Ellisfor
her lifetimeto be used for her comfort and lively hood [sic] and at her death one half
the remainder to my living heirs and the other half to be put in trust in the First
American National Bank of Nashville for some deserving person in the music
department of Belmont College of Nashville Tenn.

(Emphasisin original). Thus, hedevised al of hisproperty in alife estateto Nellie, and 50% of the
remainder to his “living heirs’ and the other 50% to “some deserving person . . . of Belmont
College.” The principal asset of Clarence’ s estate was his 100% stock ownership in Ellis Funeral
Home, Inc., a Tennessee corporation.*

On August 27, 1986, Nellie filed a petition to probate Clarence’s holographic will. On
September 18, 1986, shefiled an application for ayear’ s support and apetition for an elective share
in the estate. Rather than pursue her two motions, however, Nellie obtained “Receipt and Waiver
of Accounting” formssigned by each of theremaindermenwho wereliving at thetime of Clarence’'s
death — histhen-living heirs’ and a Vice President of Belmont College on behalf of the “deserving
person.” In those waivers, each remainderman accepted a payment of $2,500 in exchange for his
share in Clarence's estate. The waiver stated tha the “payment represents . . . [t]he final and
complete payment to which | am entitled. | will no longer have any claim against the estate as an
heir, beneficiary or claimant. | hereby waive natice of the final accounting and direct the clerk to
passthe account without my presence.” On September 16, 1988, the probate court entered an order
closing the estate of Clarence Ellis.

Until December 31, 1988, Nelliewasthe sole owner of thereal property onwhichthefuneral
home was located on Nolensville Road in Nashville, Tennessee, and she leased the land to the

1At the time of itsincorporation in 1972, the stock in the company was owned 60% by Clarence Ellisand 40%
by W. E. Neal, Jr. In 1980, Neal sold his shares back to the corporation, and Clarence then became the sole shareholder
in the company at that time.

2Clarence's only heirs at the time of his death were Ural A. Ellis, Ivy Ellis Holt, Leslie R. Ellis, and W.
Raymond Ellis, who were his three brothers and sister.
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funeral home for the operation of the business.®* On January 1, 1989, Nellie executed a warranty
deed andinstallment note (“ noteand deed”), selling the Nolensville Road property to the corporation
for $260,000, to be paid to her by the corporation in installments of $1,871.13 per month for thirty
years*

OnJanuary 6, 1989, Nellie executed her Last Will and Testament. Believing that she owned
outright the stock in the funeral home from her husband’ s estate, she bequeathed the stock in fee
simple “to my friend, Clyde Green,” who was president and manager of the funeral home at all
pertinent times. Regarding the debt owed to Nellie by the corporation onthe noteand deed, Nellie's
will provided that “the remaining instalments on the said note are to be cancelled and forgiven.”®
Therest and residue of her estate was bequeathed to the children of Mamie Moore and Ada Kemper
Swing, Nellie stwo sisters, namely: CharlesW. Moore, LindaMoore Maggart (asexecutrix for the
estate of William Herschel Moore), Jeanne S. Pennington, Juanita Swing Sircy, Ray Swing, and
James E. Swing.® Nellie'swill provided that all of Nellie'slegal debts, including the estate taxes,
were to be paid from her residual estate.

On March 13, 1998, the First American National Bank (“First American”), as Nellie's
conservator, filed a petition for approval of purchase of real etate in probate court, requesting that
the court approvethepurchase by EllisFuneral Home, Inc., of ahouseand lot on Grandview Avenue
in Nashville, Tennessee, for $50,000. On April 9, 1998, the probate court approved that sale, based
on First American’ s representation that Nellie was the sole owner of Ellis Funeral Home, Inc.

On May 28, 1999, Nellie died at age ninety-four. On September 3, 1999, Clyde Green filed
a petition to probate her Last Will and Testament. Though the plaintiffs contested the will, that
contest isnot at issuein this appeal .

On April 10, 2000, Nellie'sliving heirs (collectively “plaintiffs”) filed in the probate court
below acomplaint for declaratory judgment and rescission, cancellation, and/or reformation of the
note and deeds for the Nolensville Road property and the Grandview Avenue property. The
complaint named as defendants Clyde Green, the unknown living heirs of Clarence E. Ellis, the
undesignated “deserving” person at Belmont College, Ellis Funeral Home, Inc., and the First

3Ne|lie and Clarence Ellis also maintained aresidential apartment on that premises behind the funeral home.
4The appellantsinfer that this transaction was unduly influenced by Nellie’ sattorney and former conservator,
Walter S. Clark. The evidence indicating undue influenceis clearly insufficient, and this argument is without merit.

5Actual|y, Nellie bequeathed alife estate in the installments to her sister, Mamie Moore. However, M amie
predeceased Nellie, so the debt was canceled under the terms of Nellie'swill.

6Though her sister, Mamie Moore, was to share in the residuary, Mamie predeceased Nellie. Mamie's share,
therefore, was to go to her own children under the terms of Nellie’'s will.
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American National Bank.” The plaintiffsasserted that Nellie never owned thestock in Ellis Funeral
Home, Inc., through her husband'’ s estate because the will bequeathed to her only alife estateinthe
stock. At her death, the plaintiffsclaimed, the stock was owned 50% by Clarence’ sunknown living
heirsat thetime of Nellie' sdeath and 50% by the unknown “ deserving person” at Belmont College.
In making thisclaim, the plaintiffsalleged that “the paymentsby NellieK. Ellisto Belmont College
did not satisfy the requirements of the Will of Clarence E. Ellis, since the gift was to become
effective at thetermination of thelife estate of Nellie K. Ellisandwastoa“. . . deserving person.
.., which hasyet to beidentified, and not to Belmont College.” The complaint further alleged that
“the paymentsmade by Nellie K. Ellisto the brothers and sister of Clarence E. Ellis did not satisfy
the requirements of the Will of Clarence E. Ellis, since the gift was to become effective at the
termination of the life estate of Nellie K. Ellis and was to the ‘living heirs' of Clarence E. Ellis,
which could only beidentified at the moment of death of NellieK. Ellis.” In essence, the plaintiffs
alleged that the interests of the remaindermen in Clarence’ swill were not vested and, therefore, not
transferable at the time of Clarence’'s death.

In the complaint, the plaintiffs sought several formsof relief. First, they sought declaratory
relief, asking thetrial court to determine the ownership of thestock in Ellis Funeral Home, Inc., and
to vest ownership of the stock in therightful parties. If thetrial court concluded that Nellie did not
own stock in the Ellis Funeral Home, Inc., theplaintiffs reasoned, thiswould remove the stock from
the total asset value of the estate, thereby reducing the estate taxes to be assessed against the
plaintiffs’ residuary share of the estate? Moreover, because the note and deeds pertaining to the
Nolensville Road property and the Grandview Avenue property were executed by Nellie based on
the mistaken belief that she owned outright the stock in the funeral home, the plaintiffs argued that
the deeds should be revoked, rescinded, or reformed so as to vest ownership and title to those
propertiesin NellieK. Ellisor her heirs. Finally, the plaintiffs sought damagesfrom First American
for itsalleged negligenceinfailing to determine at an early date the ownership of the stock in Ellis
Funeral Home, Inc., and for its alleged mishandling of Nellie' s affairs during her conservatorship.

On April 14, 2000, defendant Clyde Green filed a motion under Tennessee Rule of Civil
Procedure 12.02(6) to dismiss the complaint for failure to state a claim upon which relief could be
granted. On May 25, 2000, after a hearing on the motion, the trial court granted the motion to
dismiss, stating:

Taking as true, for purposes of this motion, the alegations in the complaint for
declaratory judgment filed by [the appellants], the Court findsthat granting the relief

7The complaint initially listed W. E. Neal, Jr., asa defendant, claiming that he owned 40% of the stock in Ellis
Funeral Home, Inc. Aswe have indicated, however, it was discovered that Neal sold his stock back to the corporation
in 1980, and that Clarence owned 100% of the stock in the funeral home at the time of his death. Consequently, the
plaintiffs abandoned their claim against that original defendant. See supra, note 1.

8Alternatively, the plaintiffs alleged that the additional taxes due based on theerroneousinclusion of the stock
in Nellie's estate should be paid by First American National Bank because of their negligent misrepresentations.
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sought would requirethe Court to reopen the estate of Clarence Ellisand find that the
distributions made in the estate of Clarence Ellis were improper. Mr. Ellis' estate
was closed over ten years ago . . . with all persons having an interest in that estate
waiving their rights in favor of Nellie K. Ellis. Therefore, the claims in the
complaint, asamatter of law, are barred by the gpplicable statute of limitations. In
addition, the gravamen of the complaint isthat parties other than NellieK. Ellis may
have some interest in the stock of Ellis Funeral Home, Inc. As a matter of law,
because all persons interested in the estate of Clarence Ellis waved their rightsin
favor of Nellie K. Ellis, she became the sole owner of Ellis Funeral Home, Inc.
Accordingly, the complaint failsto state a claim on which relief can be granted.

Thus, thetrial court dismissedtheplaintiffs’ complaint based onthe applicable statute of limitations,
as well as the finding that Nellie became the sole owner of the stock in Ellis Funeral Home, Inc.,
after the other personsinterested in Clarence’ sestate waived their rightsin her favor. Theplaintiffs
now appeal that order.

The pertinent facts on appeal are undisputed, and therefore the questions presented in this
appeal are purely legal. Consequently, we review the trid court’s decision de novo. See State v.
Levandowski, 955 S.W.2d 603, 604 (Tenn. 1997); Ridingsv. Ralph M. Parsons Co., 914 SW.2d
79, 80 (Tenn. 1996). In considering amotion to dismiss for failure to state a daim, a court must
“construe the complaint liberally in favor of the plaintiff[s], taking all of the allegations of fact
therein as true.” Randolph v. Dominion Bank, 826 SW.2d 477, 478 (Tenn. Ct. App. 1991). A
motion to dismiss under Rule 12.02(6) “teststhelegal sufficiency of acomplaint; it admitsthe truth
of all relevant and material allegations, * but assertsthat such facts do not constitute acause of action
as amatter of law.”” Riggs v. Burson, 941 SW.2d 44, 47 (Tenn. 1997) (quoting Pursell v. First
American Nat'| Bank, 937 S.W.2d 838, 840 (Tenn. 1996)); see Humphriesv. West End Terrace,
Inc., 795 S.W.2d 128, 130 (Tenn. Ct. App. 1990). However, “inferencesto be drawvn from the facts
or the legd conclusons set forth in a complaint are not required to be taken astrue.” Riggs, 941
S.\W.2d at 47-48.

The trial court based its decision on two alternative grounds, the applicable statute of
limitations and the legal disposition of the estate of Clarence Ellis. Wefirst addressthetrial court’s
determination that Nellie owned 100% of the stock in Ellis Funeral Home, Inc., through the estate
of her husband.

Theplaintiffsargue on appeal that the* Receipt and Waiver of Accounting” formssigned by
the remaindermen named in Clarence' swill wereinvalid, becausethe clear language of Clarence’s
will indicates that the remainder interest was contingent until Nelli€' s death. Additionally, the
plaintiffs contend that the beguest to “some deserving person in the music department of Belmont
College” was not made to Belmont College itself, but to a person at the College, who could have
been virtually anyone associated with the music department of the College, such as a student,



professor, secretary, or janitorial employee. Assuch, the plaintiffs argue that Belmont College had
no authority to transfer of interest.

In response, the defendants argue tha the remainder interest granted in Clarence’s will
vested in the remaindermen at Clarence' s death. They assert that the bequest to the “living heirs’
vested under the Tennessee class doctrine, which was modified by Tennessee Code Annotated § 32-
3-104:

Where a bequest, devise, conveyance, transfer or gift is madeto a class of persons
subject to fluctuation by increase or diminution of its number in consequence of
future births or deaths, and the time of payment, distribution, vestiture or enjoyment
is fixed at a subsequent period or on the happening of a future event, and any
member of such class shall die before the arrival of such period or the happening of
such event, and shall have issue surviving when such period arrives or such event
happens, such issue shall take the share of the property which the member so dying
wouldtakeif living, unlessaclear intention to the contrary ismanifested by thewill,
deed or other instrument.

Tenn. Code Ann. 8§32-3-104 (2001). Under that statute, “aclasstekesavesed, transmissible interest
In the remainder, unless the will unquestionably discloses [the] testator’ s intention that the interest
remain contingent until the date of distribution.” Nicholson v. Nicholson, 496 SW.2d 477, 479
(Tenn. 1973). Further, thedefendants arguethat the bequest to* some deserving person in the music
department of Belmont College’ vested in Belmont Collegebecauseit wasa“discretionary charitable
gift” giventothe Collegeto choose, at itsdiscretion, acharitable beneficiary. See Tenn. Code Ann.§
35-13-105.°

The defendants maintain that leaving such discretion with Belmont College granted the
Collegeitself avested, transmissibleinterest at thetestator’ sdeath. Thus, because each of the named
remaindermen had a vested interest in the funeral home stock at Clarence’s desth, the defendants
conclude, then the sgned waiver forms validly transferred the remainder interest in the stock back
tothe estate. After execution of thewaiver forms, Nellie, theonly heir of Clarence’ s estate, had both
the life estate and the remainder. At that point, defendants argue, the remainder estate merged with
the life estate, resulting in Nellie owning 100% of the stock as a matter of law.

9Discretionary Charitable Gifts.- When the donor makes a discretionary charitable gift the following
provisions apply:

(1) The person to whom discretion is given shall choose the charitable beneficiaries and charitable
purposes within a reasonable time after having accepted the duty to select the beneficiaries or
purposes of the discretionary charitable gift.

Tenn. Code Ann. § 35-13-105(1) (2001).



The issue then becomes whether the remainder interest granted in Clarence’s will was a
vested, transmissbleinterest, so that each signed “ Recei pt and Waiver of Accounting” form effected
atransfer of the remainder interest back to the estate. In Nicholson, noted above, the testator’ s will
granted a life estate to his wife in certain stock and granted the reminder interest to two named
individuas. Thewill provided that if thetwo named individual s predeceased the wife, the remainder
would pass “to my heirs at law.” Nicholson, 496 SW.2d at 478. Of course, the two named
individud s predeceased thewife. Prior totheir deaths, the company purchased dl rightsand interests
inthe testator’ s stock from all of the remaindermen — the two named individuals as well asdl of the
testator’s then-living heirs. 1d. At the wife's death, the testator husband’ s then-living heirs, who
were apparently not living at the time of the testator’ sdeath, sought to clam an interest in the stock,
arguing that all remainder interests in the stock during the wife’ s lifetime were contingent until the
wife's death, and therefore were not transmissible until the wife' s death.

In Nicholson, the Tennessee Supreme Court held that the husband’s will granted in the
remaindermen an interest that vested at the testator’ s death. The Court explained:

Prior to the enactment of [ Tennessee Code Annotated 8§ 32-3-104], Tennessee courts
supported the so-called “ Tennessee Class Doctrine,” which held that remainder gifts
to afluctuating class of persons remained contingent until the time set in the will for
distribution or payment of the gift. That doctrine has been significantly modified by
[ Tennessee Code Annotated § 32-3-104]. Tennessee case law since passage of the
statute in 1929 has held that such a class takes a vested, transmissible interest in the
remainder, unlessthe will unquestionably discloses [the] testator’ s intention that the
interest remain contingent until the date of distribution.

Id. at 479 (citations omitted). Based on the language in the statute and the ensuing case law, the
Court determined that the provision in the will directing “that said stock be distributed to my heirs
at law at the date of death of my said wife” reflected an intention that the stock vest inthose heirswho
were dive at hisown death, and that the clause “merely setsthe time for possession. . . at thetime
of thewidow’sdeath.” Id. The Court also found that “ neither thisisolated clause nor thewill asa
whole manifests a clear intention on testator’ s behalf to postpone the vesting of the interest until the
wife'sdeath.” 1d. The Court concluded that, where the languagein a will implies “two different
results with equal force, . . . in such cases of doubt, Tennessee courts have always broken the
deadlock in favor of vested interests.” Id. at 479-80 (citations omitted).

The plaintiffs assert that Nicholson is not controlling here because “a dear intention to the
contrary is manifested by thewill” inthiscase. Clarence’ swill bequeststo Nellie alife estate, and
“at her death one half the remainder to my living heirs. . ..” The plaintiffs argue that the phrases
“living heirs’ and “ at her death” indicatethat Clarenceintended theremainder of hisestatetobecome
vested at the termination of the life estate — at Nellie's death.

While the plaintiffs’ interpretation of the will is plausible, where the languagein a will is
ambigous, the Nicholson Court indicated a clear preference for interpreting such an instrument in a
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manner consistent with afinding that the testator intended the remainder interest to vest at his death.
Id.; seealso Hugginsv. United States, 684 F.2d 417, 421 (6th Cir. 1982) (finding that the remainder
interest vested at testator’ s death and deferring to the rule that Tennessee favors a construction that
will effect aquick vesting). InClarence swill, we concludethat the use of thephrase “living heirs’
means heirs living at Clarence’'s death, and the phrase “a her death” “merely sets the time for
possession.” Nicholson, 496 SW.2d at 479. Likewise, the grant of aremainder interest to “some
deserving person in the music department of Belmont College’” was also vested and transmissible.

The plaintiffs also argue that the remainder interest granted to “ some deserving person in the
music department of Belmont College” wasnot effectively transferredto Ndlie. Theplaintiffsargue
that the waiver form signed by the Belmont College representative on behalf of “some deserving
person” was ineffective to transfer any interest back to the estate, because the remainder interest
belonged to an unknown person and not to the Collegeitself. They argue that the waiver amounted
“to something akin to a quitclaim deed. Clarence E. Ellis never gave any interest in his estate to
Belmont College.” They also argue that Tennessee Code Annotated § 35-13-105, relating to
discretionary charitable gifts, does not apply in this situation because the bequest was made to a
“deserving person,” not a charity.

In construing this provision, we must strive to interpret the will in a manner that effectuates
the intention of the testator. 1d., 496 SW.2d at 479. In determining the testator’ s intent, we must
look to the “manifest language of the entire will.” Martindale v. Union Planters Nat’'| Bank, No.
02A01-9502-CH-00030, 1996 Tenn. App. LEXIS 298, at *8 (Tenn. Ct. App. May 21, 1996). In
considering Clarence’s bequest to the “deserving person,” we must conclude that the language
manifests an intent to give the remainder interest to a person designated by Belmont College.
Clarence’ swill in effect grants Belmont College aremainder interest to hold in trust and digtribute
at its discretion.® Accordingly, at Clarence s death, Belmont College had a vested, transmissible
remainder interest, and therefore could accept $2,500 in cash to hold in trust for the “deserving
person” in exchange for its remainder interest in 50% of the funeral home stock.**

Becauseall of theremaindermen named in Clarence' swill validly transferred their remainder
interest back to the estate, Nellie received that interest as Clarence’s wife and sole heir. After the
transfer of the remainder interests, then, Nellie held both alife estate and aremainder interest in the
stock in EllisFuneral Home, Inc., and those interests merged and she held the property infeesimple
as amatter of law."?> See Davisv. Winsett, 1991 Tenn. App. LEXIS 904, a *5-*6 (Tenn. Ct. App.

10The defendants note that, although Clarence’ swill designated First American as the trustee for thisinterest,
First American formally declined to serve in this capacity and Belmont College assumed that responsibility. Thisfact
does not affect our conclusion on thisissue.

11The plaintiffs do not allege that Belmont College improperly administered the trust.

12The plaintiffs do not allege that applying the merger doctrine would defeat the testator’s intent. See
Browning v. Browning, 132 S.W.2d 359, 361 (Tenn. Ct. App. 1939).
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1991) (recognizing that “when the holder of alifeestatein property al so purchasesavested remainder
in the property, merger takes place and that person becomes the holder of the fee simple in the
property”). Accordingly, weaffirmthetrial court’ sconclusion that Nellie owned outright thefuneral
home stock at the time of her death.

Our holding makes it unnecessary for us to address the issues of whether the plaintiffs had
standing or whether their claims were brought within the applicable statute of limitations.
Furthermore, our holding necessarily disposes of the plaintiffs clams relating to the proper
disposition of the parcels of real estate, because Nellie had the actual authority to negotiate contracts
relating to that property. Thus, we will not address those issues further in this appeal.

The decision of the trial court is affirmed. Costs are taxed to the appellants, Charles W.
Moore, LindaMoore Maggart as executrix for the estate of William Herschel Moore, a/lk/aHerschel
Moore, deceased, Ray Swing, Juanita Swing Sircy, Jeanne Swing Pennington, and James Edward
Swing, and their sureties, for which execution may issue if necessary.

HOLLY K. LILLARD, JUDGE



